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BOOK REVIEWS. 



The State: The Governors and theik Agents. (L'Btat: 
les gouvernants et les agents.) By Leon Duguit, Pro- 
fessor of Law at the University of Bordeaux. Paris : Ancienne 
librarie Thorin et fils. Albert Fontemoing, editeur. 1903. 
Pp. 774. 

Those who have read with interest the first volume of Pro- 
fessor Duguif s work on the State, 1 will be pleased to learn that 
the second and concluding one has appeared. The sub-title, "Gov- 
ernors and Agents," gives us the key to the new book. It is of the 
relations between these and the so-called "State" that he treats. 
The fundamental idea of the work is that status and not con- 
tract determines the rights of all. Our author premises in his 
introduction the conceptions of the objective law (founded upon 
the solidarity by similitudes), which controls all human affairs, 
and of "the State," which he says means only that in any com- 
munity certain men monopolize political power. Thence he pro- 
ceeds to show the development of the idea of representation, 
arising first in Eoman Law; how, once established, it necessi- 
tated a State-person in order to validate the acts of the gov- 
ernors by giving them a contractual basis. 

Our author shows that the conception of the Nation-person 
was made the basis of the "social contract," and so the "vicious 
circle" was complete. He denies the truth of the theory of repre- 
sentation and the reality of the State-person. The former is 
false, he says, because the governors represent only themselves — 
never the community — (a view which is held in some portions of 
the United States) ; the latter because it is impossible of demon- 
stration. 

Considering the Nation, M. Duguit rejects all a priori con- 
ceptions. He says, following the opinion of Aristotle, that before 
we can define it we must determine the nature of its constituent 
parts. Thence our author goes on to discuss the nature of the 
electorate. He says that universal manhood suffrage proceeds 
from a false premise, that it makes equal unequal things. His 
own view is that there is no right to vote; "the electorate is a 
power to will effectively in the domain of the law ; the electorate 
is an objective power of an individual will." This, of course, 
follows from his conception of the objective law. 

Having thus demonstrated that the electorate is merely a 
function our author proceeds to define parliaments as follows: 
"In political parlance the name of parliaments is given to as- 
semblies of individuals who are in fact invested with the power 

1 Reviewed in the Law Rbgistbr. for September, 1902. 
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to make decisions which are obligatory, in themselves, or under 
certain conditions, upon all the members of a given collectivism 
and over all the parts of the territory occupied by the collectiv- 
ism." In considering the relationship existing between political 
assemblies and the wills of their constituents and the question 
of the will of parliaments, he says : "Political art has sought the 
best means of assuring the enactment of laws as nearly as possi- 
ble in conformity with the rule of law founded upon solidarity ; 
and the means which rightly or wrongly have appeared best to 
modern men is to consider as law the formula adopted by a cer- 
tain number of individual wills, clothed with a certain objective 
power." 

After discussing and rejecting theories which, on the basis 
of representation, seek to give juristic value to the acts of parlia- 
ments, M. Duguit expounds his own view thus, "A special soli- 
darity unites the electors and the deputies, a solidarity which 
possesses, moreover, the same characteristics as social solidarity 
in general." 

Our author then considers the chiefs of state. These — 
whether kings or presidents — he says, have no subjective rights. 
They are bound absolutely by the objective law. 

The fourth chapter of M. Duguit's book is the most important, 
especially in its resume of his argument to that point. He says : 

"Neither the assembly of the people, nor the electoral body, 
nor the parliament, nor the chief of state are titularies of a sub- 
jective right of power; they have not the property of this par- 
ticular right, which is still called sovereignty. No more are they 
the 'mandataires' of the nation-person, which should be titulary 
of the sovereignty. Nor is it even possible to see in them the 
organs of an entire collective person — the state. 

"The primary governors and the representative governors have 
a greater power in fact, which is not in itself either a right or 
even an objective power, but the duty imposed upon them to 
employ this greater power for a certain purpose, implies for 
them an objective power, which is in fact organized, ruled and 
sanctioned. Whatever they may be, they have, then, only an 
objective power, power of an individual will, and all the rules of 
the positive law relative to governors must repose upon these two 
ideas: there is no political will but the individual will of the 
governors, this individual will of the governors is invested with 
an objective power, which should be controlled and sanctioned 
by the law. 

"To the governors belongs the domain of the objective law; 
they formulate the abstract and general rule. They cannot act 
in the domain of the subjective law, nor create a subjective 
situation, nor intervene in a subjective situation already created. 
To the agents [belongs] the domain of the subjective law, they 
have the competence to create by an act of will a subjective 
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juristic situation, to state and realize a similar situation already 
existing." 

Of the juristic nature of the appointment of agents the author 
has this to say: 

"When a service enters into the obligatory mission of the 
state, three concomitant phenomena of varying degrees are pro- 
duced: the .nomination of the agent charged with the service 
becomes unilateral; the agent is placed in an objective situation; 
often he acquires competency to perform acts, unilateral, or, of 
public power." The author means to say that the agent is, as it 
were, subrogated to the "detenteurs de la force." 

In discussing the status of agents, M. Duguit declares that, 
once appointed they are amenable to the subjective law only. 
But where it does not prescribe their functions they are subject 
to supervision and restraint. The nature of this control our 
author declares to be primitive and like that exercised by gen- 
eral laws over private individuals. He then discusses what he 
calls the "hierarchy" of agents, i. e., the manner of annulling 
the illegal or inexpedient acts of agents, by superiors. M. 
Duguit makes a resume of this chapter as follows : "Agent func- 
tionaries are exclusively in a situation of objective law, from 
both an active and passive point of view; agents, not function- 
aries, are in a subjective situation which is determined by the 
juristic act, efficient cause of this situation, and which conse- 
quently variable for each agent, cannot be the subject of a gen- 
eral theory." 

In his fifth chapter our author discusses the juristic situation 
of "agent-functionaries." "Competency," he says, "is an objective 
power." Practically in no form of government save our own, 
where we accomplish it by a Supreme Court, is there an effective 
sanction for the laws of competency. 

Pursuing his thought in reference to various kinds of agents, 
M. Duguit comes finally to the case of a soldier. He, the 
author says, must implicitly obey the command of his superior, 
but where he is allowed discretion he may exercise it. This view, 
so self-evident to a Frenchman, to whom an army means national 
existence, may appear to some few in an unmilitary country to 
be open to debate. Confounding the principle that the civil law 
is superior to the martial law in time of peace, with the notion 
that it is always superior to it, they endeavor to hold a private 
soldier criminally liable for performing his duty in a region 
where martial law has been proclaimed. 

Finally M. Duguit considers the relation existing between a 
community exercising, for the sake of convenience, rights 
normally pertaining to the state, and the state itself. Such 
groups he calls "decentralized agents." He shows that the ex- 
istence of such communities renders impossible the existence of 
a state-sovereign, since it necessitates a parcelling out of sov- 
ereignty into bits for distribution in certain localities. 
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The criterion of decentralized agents, according to our author, 
is their election by a local plebiscite. They are, nevertheless, 
amenable to the superior authority. 

We see, then, that all political power springs not from right 
but from the fact that one man, or a group of men impose their 
will, per fas vel nefas, on the rest. They are controlled only by 
the objective law, a violation of which results in destruction. 
State there is none, sovereign there is none; only vast groups 
of men struggling, each according to his lights, for happiness 
and often, perhaps always, tolerating the impositions of other 
men, whom they are too busy or too indolent to resist. Unflat- 
tering, but most like portrait of the human race ! 

We have discussed "L'Etat" at length because we deem the 
book of more than temporary interest, and because few readers 
will wade through fourteen hundred pages written in a foreign 
language. 

Of the work as a whole, apart from the value of the ideas it 
contains, we think that much might be gained by condensation. 
Many of the arguments are spun out into tiresome and insipid 
detail. There is endless repetition of dominant thoughts. Much 
might be gained for the foreign reader by a detailed table of 
contents, which would enable him to follow the general argu- 
ments without being compelled to peruse long disquisitions upon 
French law. In other words, while M. Duguit's work will 
always be of interest to the learned and studious, we fear that, 
in its present form, it will repel rather than attract the occasional 
reader. E. B. 8., Jr. 



The Encyclopedia of Evidence. Vol. I. Edited by Edgar 
W. Camp. Pp. 1020. Los Angeles, Cal. : L. D. Powell Co. 
1903. 

The editor's preface states that "the limits of this work cannot 
be precisely determined by definitions of the word 'evidence/ 
but must be fixed by the use and wont of lawyers in investigating 
matters in litigation." 

It is not surprising, therefore, to find that of thirty subjects 
dealt with in the volume, only three, Admissions, Ambiguity, 
and Alterations of Instruments, are usually considered as belong- 
ing peculiarly to the law of Evidence. The rest of the volume 
consists of substantive law stated in the form of rules of evidence 
and of particular applications of the general rules of evidence 
to the specific subject discussed. Whether such a treatment does 
not tend to confusion and obscurity is more than questionable. 
Certainly from the standpoint of a scientific treatment of the 
law of Evidence it cannot be defended. 

But such a book will be of service to the busy practitioner 
who wishes to obtain at a glance in a condensed form an idea 



